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Divorce: Things to Consider

Thispamphlet on divorceismeant to give abroad overview of some of theareasof concern whichmight arise
during a divorce proceeding. IT ISBY NO MEANS COMPREHENSIVE AND SHOULD NOT BE
CONSTRUED ASLEGAL ADVICE. Divorceby itsnatureis personal and each caseisdifferent; therefore, it
isstrongly recommended that you obtain an attorney to properly represent your interestsin any of the matters
mentioned inthispamphlet or any othersthat may arise. Thefollowingismeant to giveyouaguidetotypica areas
for discussonwith your attorney.
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Overview of Divorce Procedure

lowahaswhat isknown asa* no-fault” divorcelaw.
Thismeansthat one party isno longer required to
proveinanadversaria proceeding that the other party
was “at fault” or caused the marriage breakup.
Instead of proving fault, aperson must simply show
there has been a breakdown in the marriage
relationship, the*“legitimate objects of matrimony”
have been destroyed, and thereremainsno reasonable
likelihood that themarriagecan bepreserved. Usudly,
theparty seeking thedivorceistheonly onewho needs
totestify if al of theissues(e.g., custody, visitation,
support, property and debt division) have been
resolved by awritten agreement or the other spouse
completely ignoresthedivorceaction (“ default”). In
some situations a hearing and testimony are not
requiredat al.

Thefirst gepinobtaining adivorceistofileapetition
withtheCourt for “dissolution of marriage’ —defined
asa“termination of the marriagerelationship” and
synonymouswiththeterm“divorce.” A copy of the
dissolution petition and an original noticefromthe
Clerk of Court must be given to the other spouse.
Beforeaperson canfileapetitionfor dissolution, he
or shemust haveresided inthe statefor at least one
year, or the person’s spouse must be aresident of
lowaand be personally served (notified in person) in
lowa. Thecounty inwhichthedissolutionisfiledis
the oneether spouseresidesin.

After the petition hasbeen filed, and the other spouse
is served with (receives a copy of) the petition, a
waiting period of 90 days is required before the
divorce decree can begranted. Thiswaiting period
can bewaived only for good cause and ashowing of
emergency or necessity to satisfy the Court that
immediate actionisrequired. During the 90 days,
temporary orders may be obtained by either spouse
that will give her or him attorney fees; temporary
custody of thechildren; child support; alimony; or, if
there hasbeen physical abuse, theright to occupy the
family home. Itisaso possbletoget aninjunctionto
prevent aspouse from disposing of marital property
prior tothefina settlement. If onepousehasharassed
or physicaly abused the other, atemporary injunction

may be obtai ned to prevent these actsfromrecurring.

Onrequest of either spouse, the Court will provide
for a 60-day counseling period—known as
conciliation—during the 90-day waiting period. The
conciliator may be someonerequested by the parties
or oneof thefollowing: clergy, physician, publicor
private marriage counsel or, or representativesfrom
family service agenciesor community menta health
centers.

The90-day waiting period isaso used by the parties
to negotiate asettlement of such mattersasproperty
ownership, child support, spousa support (alimony),
and child custody. In most cases, settlements are
agreed upon through thisnegotiation process, reduced
to writing, and approved by the Court at a final
hearing. In caseswhere the parties cannot reach an
agreement, apretria conferenceisscheduled. Atthis
pretrial conference, the partiesand their attorneys
meet formally at the courthouseto determinewhich
issuesthe Court must resolve. If therearechildren,
the court will order the parties to go to a class
(probably will last four hours), whichwill discusshow
children often are caught inthe middl e of the parents
divorce. A trid will be scheduled sometime after the
pretrial conference and at least 90 days after the
petitionwasfiled. Divorce casesare heard by ajudge
without ajury and generdly thesetrialscan beclosed
tothepublicif the Court findsitisintheparties or
thechild(ren)’ sbest interests.

Ordinarily, questionsof wrongdoing and fault will not
beheard. However, the question of personal fitness
of each party will be considered if custody of the
child(ren) is at issue. The Court may, on itsown
initiativeor at therequest of either party, gppoint an
impartia third attorney to represent theinterests of
thechild(ren) at the hearing. The Court may adso order
that ahome study or child custody evaluation bemade
to assist the Court in resolving the issue of child
custody, or may order the partiesto participate in
mediationwithamediator totry toresolvethecustody/
vigitation issue(s). In nearly every case, the parties
will haveto pay the costs of the home study, child
custody evauation, and mediation.
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The use of mediation is increasing in lowa. In
mediation, aneutra third party (not ajudge) assists
thepartiesintaking, listening, and reeching asettlement
of someor all of theissuesinthelr case. Themediator
doesnot give advice or makedecisions. Partiesare
encouraged to consult an attorney so they understand
thelong-term legd ramificationsof their options. The
parties make decisions based on what isimportant
and acceptableto both of them.

Either party canrequest to participatein mediation at
any time, or the Court can order the parties to
participate. The Court orderspartiesto mediationin
divorce- and custody-rel ated casesthat ask the Court
tomakeadecision. If the partiesareunabletoreach
completeagreement in mediation, thepartiescanthen
request the Court to make a decision on any
unresolvedissuesat ahearing or trial. Parties may
request an excuse, or waiver, from mediation where
thereisahistory of domestic violenceor severeabuse.

Itisimportant to notethat not all casesare negotiated
to settlement within 90 days. Some cases do take
longer; however, the court administrators monitor
cases and will automatically schedule a pretrial
conferenceif the case hasbeen onfilefor |20 days.
Civil timestandard for processng contested dissolution
casesassumesthey can be completedin eight months
and uncontested casesin four months.

Specific Issues

Custody

In making acustody decision, the Court’s paramount
concernisthebestinterestsof thechild.” Indeciding
what isinthe*best interests of the child,” the Court
should try to assure the opportunity for maximum
continuing physical and emotiona contact with both
parents unless circumstances, such asharm to the
child(ren), dictate otherwise. Therefore, the Court
will consider joint legal custody of thechild(ren) upon
gpplication of either party. Infact, if the Court denies
joint legd custody, it must stateitsreasonsfor doing
s0. Joint legal custody doesnot requirejoint physical
custody (or that each parent have equal timewiththe
children). Joint legal custody meansthat both parents

have equal participation in decisionsaffecting the
child(ren)’slegal status, medical care, education,
school activities, and religiousingtruction. Physical
custody may still be given to one parent, subject to
vigitation rights of the other parent. The Court will
not award joint physical custody (50/50 care) if
custody isin dispute, but somejudgeswill approve
joint physicd careprovisonsif theparentshaveagreed
toit and can show the Court they have shared joint
physica careof thechild(ren) duringtheir separation,
andthechild(ren) havenot been adversely affected.

Some of the factors the Court will look at in
determining the “best interests of the child(ren)”
indude:

m  whether each parent would beasuitable
custodian for thechild(ren);

— emotiona, social, mord, material and
educations needsof the child(ren)

— characteriticsof each parentincluding
age, stability, mental, and physical hedth

— theinterest and ability of each parent to
providefor the needsof the child(ren)

— thehome environment the child(ren)
wouldbelivingin

m  whether the psychologica and emotional
needs and development of thechild(ren)
will suffer duetolack of active contact with
and attention from both parents;

m  whether the parentscan communicatewith
each other regarding the child(ren)’ sneeds
and each parent can support theother’s
relationship with thechild(ren);

m  whether both parentshave actively cared
for thechild(ren) beforeand sincethe
Separtion,

m  Whether thecustody arrangementisin
accordancewith thechild(ren)’ sinterests,
or whether the child(ren) has (have) strong
opposition, taking into consideration the
child'sageand maturity;

= Whether oneor both of the parentsagree
or are opposed to joint custody;
the geographi c proximity of the parents; and
whether the safety of thechild(ren), other
children, or the other parent will be
jeopardized by theawarding of joint
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custody or by unsupervised or unrestricted
vigtation.

If there hasbeen ahistory of domestic abuse, thereis
apresumptionthat jointlega custody isingppropriate.

If legal and physical custody are awarded to one
parent, the other parent isusually granted visitation
rights. Also, the Court will seldom separate siblings
into different homes. If thenoncustodia parent has
abused or neglected the child(ren), the Court could
providefor supervised vigtations.

The Court will havelooked closdly at thebehavior of
both parents during the marriage and after their
separation. Before moving out of amarital home
without your child(ren), you should consult an atorney
if you want custody or primary care. Once the
custody determinationismadeby the Court, itisvery
difficult to changeor modify the decree.

Visitation

Either general or specific visitation rights may be
granted tothe noncustodia parent. Again, the Court's
primary concernwill bewhat isbest for the child(ren).
Itisusualy preferableto spell out visitationrightsin
the agreement or decree. Parentswho aretrying to
work out an agreement can be fairly creative in
designing a visitation schedule that will fit their
child(ren) and their own schedules. It isnot always
necessary to simply accept the “typical visitation
schedul€’ of every other weekend, every other holiday,
etc. Consideration should begivento visitationon
someweekends, holidays, child(ren)’sand parent’s
birthdays, and school/summer vacations.
Grandparents may also have visitation rights, and
provisonsmay beincluded inthedecreeastotheir
exerciseof theserights.

Child Support

The Court must now set child support payments
according to child support guidelines established by
the Supreme Court of lowa, unless the Court
determinesinwriting that aninjusticewould occur by
applying the guidelines. The guidelinestakeinto
consideration both parents' net incomes and the
number of childrento besupported. Theparent paying
support may have the amount reduced if they have

“extraordinary vistation” asdefinedintheguidelines
asmorethan 127 overnights per year. If requested,
the Court will usually order temporary child support
whilethedissolutionispending.

Women aswell asmen will berequiredto pay child
support to the primary custodian. Child support can
be changed or modified, but it must be shown that
there is a“material change of circumstance” not
contemplated by the Court and the partiesat thetime
of the decree. From atax standpoint, child support
paymentsare not deductibleto the person paying them
or taxableto therecipient.

Spousal Support

Spousa support or dimony may beawarded to elther
ahusband or awife. Receiving alimony isnot an
automaticright likechild support. The Court looksat
each caseindividually to seeif alimony should be
awarded. Some of thefactorsthe Court will consider
ingrantingaimony include:

thelength of themarriage;

theageand physical and emotional health
of theparties,

thedistribution of property;
theeducationa level of each party at the
timeof marriageand at thetimetheaction
iscommenced,

m theearning capacity of the party seeking
maintenance, including educationd
background, training, employment skills,
work experience, length of absencefrom
thejob market, custodia responsihilitiesfor
childrenand thetime and expense
necessary to acquire sufficient education or
training to enabletheparty tofind
appropriate employment;

n thefeashility of the party seeking
mai ntenance becoming self-supporting at a
standard of living reasonably comparableto
that enjoyed during themarriage, and the
length of timenecessary to achievethis
godl;
thetax consequencesto each party;
any mutual agreement made by the parties
concerning financia or service contributions
by one party with the expectation of future
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reciprocation or compensation by the other
party;

m theprovision of anantenuptia agreement;
and

m other factorsthe Court may determineto
bereevantinanindividua case.

The Court can award lifetimealimony to adisabled
or anolder spousewhoseincomeissignificantly less
thanthe other spouse’s, and whereit appearsunlikely,
duetoageor disability, that the disadvantaged spouse
will beabletosgnificantly improvehisor her financid
condiition.

The Court can also award rehabilitativeaimony toa
spousefor ashorter, defined period of timeto assist
that spousein making thetrangtion from homemaker
through aschooling or training period into thework
force. The Court can also award reimbursement
alimony to a spouse who has made significant
contributions (homemaking, child care and/or
earnings) to the other spouse’s advanced degree or
professonal license.

Typicdly, lifetimeand rehabilitativeaimony terminate
when the recipient remarries or dies, but
reimbursement dimony usudly doesnot terminateupon
remarriage. Asagenera rule, dimony paymentsare
taxabl e to the reci pient and deductibleto the payer.
If no alimony isreceived at thetimethe marriageis
terminated, neither spouse can ever obtain alimony
from the other in thefuture. Because of thisrule, it
may be prudent to obtain even $1 of aimony per year
so that in the event of illness or injury that would
incapacitate a spouse from working, she/he could
reopen theissue of theamount of alimony with the
Court. Alimony, like child support, can bemodified
(increased, decreased or terminated) intheevent of a
subgtantia unforeseen changein circumstancesnotin
contemplation of the Court or the partieswhen the
decreewasentered.

Property Settlements

lowaisan*equitabledigtribution” state. TheCourtis
required to make adistribution of assetsand debts
whichisfar based upondl thefactsand circumstances
of each case. Equitabledistribution doesnot always
meananequd didribution. Indetermining anequitable

division of the parties' assetsand debts, the Court
will consider:

= theproperty brought into the marriage by
each party;

m theageand physica and emotiona hedlth
of theparties,
thelength of themarriage;
the contribution of each party tothe
marriage, giving appropriate economic
vaueto each party’ scontributionin
homemaking and child careservice;

» theearning capacity of each party,
including educationd background, training,
employment skills, work experience, length
of absencefromthejob market, custodia
responsbilitiesfor children and thetimeand
expense necessary to acquire sufficient
education or training to enablethe party to
become salf-supporting at astandard of
living reasonably comparableto that
enjoyed during themarriage;

n thedesrability of awardingthefamily home
or theright toliveinthefamily homefor a
reasonabl e period to the party having
custody of any children. Or, if the parties
havejoint lega custody, tothe party having
physicd careof thechild(ren);

m theamount and duration of an order
granting support paymentsto either party,
and whether the property division should be
inlieuof such payments,

m  other economic circumstancesof each
party, including pension benefits, vested or
unvested, and futureinterests,
thetax consequencesto each party;
any written agreement made by the parties
concerning property distribution;

m theprovisonsof any antenuptia
agreement;

m other factorsthe Court may determineto
berdevantinanindividua case;

m thecontribution by one party tothe
education, training or increased earning
power of the other.

Inherited property and giftsreceived by either party
are generally not divided between the parties, and
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areconsdered theindividua property of therecipient.
However, if these assets become commingled with
marital property or aredisspated in family support, it
may bedifficult to recover their value. Property can
includethingslike penson plans, patnership interests,
gtock inprofessond corporationsor family businesses
(whether incorporated or not), lifeinsurance cash
value, IRAs and employee stock option plans, to
name afew, aswell asreal estate, vehicles, farm
machinery, livestock, grain, household goods, bank
accounts, stocksand bonds. The servicesof other
professionds, e.g., appraisersand accountants, may
berequiredto determinetheextent and value of assets,
which cansignificantly increasethecost of adivorce
action.

Debts

Determining debt ligbility may bemoreimportant than
property division, and usually thisisdone as part of
theequitabledistribution. Sometimes, one spouse
will declarebankruptcy after thedivorce, but the other
spousewill not do so. Thecreditorscan, andwill in
many cases, attempt to collect the debts from the
spouse not declaring bankruptcy. Unfortunately, the
Court in adissolution proceeding cannot prevent a
creditor from collectingjoint debtsfrom either spouse.
The Court can only decidewhich spouseisliablefor
the debt, asbetween the parties, but creditorsare not
bound by that decision.

Homestead

Oftentheparties mgor assetistheequity inthehome.
It may be impossible for the person assuming
ownership toimmediately pay to the other party his
or her shareof theequity. Periodic paymentsmay be
arranged, or alump sum payment may be made after
sale of thehouse or at afuture date, such asthedate
theyoungest child reachesmgjority or the custodial
spouseremarries. If thecustodia or primary care
parent can afford the house payments, often they will
beallowed to remaininthehomefor thechildren's
sakeuntil the children complete high school (absent
remarriage, sale of the home, etc.) beforethey are
required to pay off the cash settlement on thehome
tothelr former spouse.

Life Insurance

Sometimes the Court will require each party to
maintainalifeinsurance policy asguaranteeof child
support or alimony payments. The beneficiary may
bethe spouse, the children, or atrustee, since, under
lowa probate law, a minor child may not receive
outright in excessof $4,000 frominheritance. It may
bedifficult to determinethat therequiredlifeinsurance
policy is being maintained after the divorce. A
provisonshould beincludedintheagreement requiring
annual proof of policy premiums payment and
prohibiting borrowing against thepolicy, whichwould
reduceitsdeath benefit.

Health Insurance/Uninsured Medical and
Dental Expenses

The Court will amost alwaysrequire one parent to
providehedthinsurancefor thechild(ren), whichmay
be in addition to his’her monthly child support
obligation. Thechild support guidelinesrequirethat
the custodial parent pay thefirst $250 per child per
year (up to amaximum of $500) of any uncovered
medical expenses. Anything abovethat amount isto
be paid by the parentsin proportiontotheir respective
net incomes.

College Education

Usudly child support will not beawarded past achild's
eighteenth birthday or completion of high school,
whichever occurslast. The Court can providefor
support for achildwho goesontoacollegeor trade
school or thepartiesmay agreethat bothwill contribute
to college education costs and this agreement is
enforceable. Infamilieswherecollegeisanticipated,
careshould betaken that both maintaintheir obligation
at the samelevel they would have maintainedif the
divorcehad not occurred. The Court will not require
parentsto pay for expensve private collegeeducations
unlessthe parents agree to it. The Court may also
requirethe child to contribute acertain percentageto
hisor her educational expenses, in addition to the
parents contributions. The Court will not require
parental college or vocational educational support
beyond the child’stwenty-second birthday, and will
requirethat the child beafull-time student attending a
college, university or vocational school ingoodfaith.
Post-high school educationa support isnot tobebased
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upon the Child Support Guidelines, but will besetin
anamount whichisfar and equitable.

Removal of Children from the State

The parent who has primary physical care of the
children providestheir primary residence, andisthus
entitled to change thisresidence even by moving out-
of-state. Depending ontheindividual case, the Court
can prohibit acustodia parent from moving children
out-of-statewithout giving the other parent noticeand
an opportunity to request ahearing. Itisgenerally
advisableto providefor thisspecifically inthedecree.
Thisdoesnot mean that the custodid or primary care
parent cannot move; it doesmean that the other parent
would havethe opportunity to request ahearingif he
or shebelievesthe movewould cause specific harm
to the child(ren), request achange in visitation to
accommodate greater geographic distance between
the parents, or ask the Court to determine who will
pay the added transportation costs.

Access to Records

Both parents, regardless of who has custody, havea
legal right to accessto achild’smedical, school and
law enforcement records, unlessspecifically denied
by aCourt order.

Birth Name

A provision may be madein the divorce decreefor
thewife, and now in some casesthehusband, toregain
her/hisbirth name or former married name, and no
other legal actionisnecessary. Some spousesprefer
toretain their married names, so they will havethe
samesurnameastheir minor child(ren).

Attorney Fees

In caseswhere one spouse hasasignificantly higher
income than the other, the Court may require the
former to pay the other spouse'sattorney feesinthe
divorceproceeding. If thereisatrid, thesefeescan
be sizable and should be considered in determining
theultimateaward of property.

Tax Exemptions

ThelRS providesthat the parent who has custody of
achildfor thegreater part of the calendar year may
clamthechild asanincometax dependent if the parent
providesmorethan haf thedependent’ ssupport. The

exceptionsto thisrulearisewhen: @) parentssigna
multiple support agreement; b) the custodial parent
releasesinwriting theright to clamtheexemption; or,
c) thereisacontrary provisioninapre-1985 decree
or separation agreement. The settlement should spell
out any agreements. Itisalso possiblefor theparents
to split the exemptionswhen thereismore than one
child or to alternate the child asadependent every
other year. The primary custodian may want to
conditionwaiving theexemptiononly if child support
isfully paid. Asarule, you should consult someone
well-briefed in tax aspects, since taxes are avery
important part of any divorce proceeding.

Income Tax Returns

Marital status for filing income tax returns is
determined onthelast day of thefiscal year for each
taxpayer. Anyonewhofilesonacaendar year basis
(January | to December 3l) must fileasamarried
person unlessthedivorceisfinal by theend of the
year, or the parties have been separated for more
than six months and one spouse qualifiesashead of
household. Provision should be madeinthedecree
for thedivisonof any tax refunds. Again, specifictax
advice should beobtained in al tax matters.

Wills

Itisadvisableto review awill or write anew one
during adivorce proceeding. If thespousediesbefore
thedivorceisfind, the property will bedistributed as
if the spousewere married, unlessthewill provides
differently. Evenif thewill doesnot providefor a
surviving spouse, if till married at thetimeof desth, a
surviving spousemay eect againgt thewill andreceive
astatutory share of the property or approximately
one-third of the property. If thewill isnot rewritten
during the pendency of the divorce, it is certainly
advisable to do so once the divorce is finalized.
However, any bequest made to a spouse in awill
written during themarriageisautometicaly terminated
when thedivorce decreeisentered. Parentsshould
consider setting up atrust fund to receiveinsurance
proceeds and pension survivorship proceeds, in
addition to other assetsto be held for the benefit of
thechild(ren).
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